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Schnaiblev. City of Bismar ck

Civil No. 9516

Sand, Justice.

This case presents an issue of first impression before this court as to the compensability of trade fixtures
removed by atenant in a condemnation action. Fred Schhaible appealed from a partial summary judgment of
the Burleigh County District Court denying him compensation for dry cleaning equipment he owned in
connection with a business located on property condemned by the North Dakota Highway Commissioner.
The district court stated that by removing the equipment and
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accepting arel ocation payment under 8 54-01.1-03 of the North Dakota Century Code, Schnaible was not
entitled to additional compensation for the decrease in the value of the equipment resulting from the
condemnation and removal. We reverse and remand.

On 2 September 1976, the North Dakota State Highway Commissioner condemned property leased by
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Schnaible, d.b.a. Mr. Nifty One-Hour Cleaners, for a Bismarck street improvement project. A deposit of
$3,429 was made with the clerk of the district court as an offer to Schnaible of full compensation for the
taking or damaging of his property which was stated to be a sign. Schnaible appeal ed the condemnation to
the district court pursuant to § 24-01-22.1 and chapter 32-15, NDCC.

Following Schnaible's filing of appeal to the district court, considerable discussion between the parties
ensued concerning the compensable nature of equipment owned by Schnaible. In an affidavit filed in
resistance of the motion for partial summary judgment, Schnaible stated he was told by Highway
Department personnel on a number of occasions that the equipment was personal property for which he
would receive no compensation if it remained in the building. Thiswas not disputed by the Commissioner or
the City in this case.

According to the affidavit, Schnaible was told the only compensation he was entitled to, other than for the
sign, was for relocation under chapter 51-01.1, NDCC. Schnaible stated that relying on those assertions, he
removed his dry cleaning equipment from the condemned premisesin December 1976. Because of the age
and nature of the equipment and particularly because of changesin zoning laws and building codes,
Schnaible said he is prohibited from relocating the equipment in a new business. Consequently, the
equipment has been in storage since its removal and has a market value only as scrap.

On 12 May 1977, Schnaible accepted a payment of $6,012 made pursuant to the North Dakota model
relocation assistance act and designated as "[c]onsideration for 'in lieu' payment for moving personal
property, storage and the disconnection and reconnecting of all appliances associated with this dry cleaning
business.” Schnaible argued he accepted the relocation payment only on the assurance of Highway
Department personnel that acceptance did not affect hisright to seek damages for his equipment in a
condemnation proceeding.

Schnaible continued to assert his right to compensation for the decreased market value of the equipment. On
6 October 1977 the Highway Commissioner entered into a stipulation with Schnaible stating Schnaible had a
compensable interest in 26 items; such items being, for the most part, the pieces of dry cleaning equipment
removed and stored by Schnaible.

On 30 December 1977, the Highway Commissioner moved for partial summary judgment asserting trade
fixtures were not compensable in a condemnation proceeding if they were removed, and that Schnaible also
waived his right to compensation by accepting relocation benefits under § 54-01.1-03, NDCC. The district
court granted the motion for partial summary judgment and Schnaible appealed, presenting the following
issues:

(2) Isacondemnee entitled to compensation for the diminution in the value of trade fixtures
removed by the condemnee subsequent to the condemnation; (2) Does acceptance of a
relocation payment under § 54-01.1-03, NDCC, preclude a condemnee from seeking
compensation in eminent domain proceedings for diminution in the value of the property
removed.

On appeal no one argued the pieces of equipment removed by Schnaible were not trade fixtures at the time
of condemnation and up until the time of their removal. The stipulation that Schnaible had a compensable
interest in the equipment in place conceded the issue. The trial court found the equipment to be trade fixtures
in its order approving that stipulation. In addition, it is apparent by the nature of the pieces of equipment that
they were trade fixtures. Although, whether or not an item is a trade fixture depends on the
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facts and circumstances of each particular case, the Michigan supreme court has summarized three general
tests to be applied in determining if an item is atrade fixture. Those considerations are:

"First, annexation to the realty, either actual or constructive; second, adaptation or application to
the use or purpose to which that part of the realty to which it is connected is appropriated; and,
third, intention to make the article a permanent accession to the freehold.” Morrisv. Alexander,
208 Mich. 387, 175 N.W. 264, 265 (1919).

In the present case, the removed pieces of equipment meet all three tests of being trade fixtures: they were
annexed to the realty, used in the dry cleaning business to which the premises were dedicated, and
apparently placed there with the intention they would remain attached throughout their useful life.

Generaly, items of personal property annexed to realty are regarded as a part of the realty and are termed
fixtures. Under § 47-06-04, NDCC, when a person affixes his property to the realty of another without an
agreement permitting him to remove it, the fixture belongs to the owner of the realty. Section 47-06-04,
NDCC, also provides for the general exception that in the absence of a special agreement to the contrary, a
tenant may remove trade fixtures annexed by him to the leased premises any time during the continuation of
the lease provided such removal can be made without injury to the leased premises. Thus between landlord
and tenant the fixtures remain personalty. This exception, however, exists only for the benefit of the tenant
and does not inure to the benefit of the condemnor. Consequently, as to the condemnor the trade fixtures are
considered as realty for which the condemnor must make just compensation if the fixtures are taken or
damaged. Nichols on Eminent Domain, § 13.121[2], p. 13-53.

The Highway Commissioner argued that when trade fixtures are severed from the realty they become
personal property both as between the tenant and landlord, and between the tenant and condemnor. The
Highway Commissioner then applied the general rule that items of personal property are not compensablein
an eminent domain action. Schnaible, the Highway Commissioner asserted, made an election to have the dry
cleaning equipment treated as personal property in the condemnation when he had it removed from the
condemned premises and thus was not entitled to compensation for the decreased market value of that
equipment.

The determination if items are fixtures or personal property is a question of law. Gurwitz v. State, 211
N.Y.S.2d 641 27 Misc.2d 731, aff'd 223 N.Y .S. 558, 853, 854 (1961); 29A C.J.S., Eminent Domain, §
175(1). It has been held, however, that items claimed to be fixtures by tenants can be found to be
compensable fixtures only if they were left on the condemned premises by the tenant or voluntarily released
to him after the appropriation. By moving the alleged fixtures, the tenant acts as judge and jury in
classifying the property removed as personal property. He determines for himself the character of the
property; he decidesit isremovable; that it is a piece of personalty. Treated as such, removed trade fixtures
have been held not compensable in a condemnation action. Gurwitz v. State, supra; Rose v. State, 24
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N.Y.2d 80, 298 N.Y.S.2d 968, 246 N.E.2d 735 (1969); Nichols on Eminent Domain, § 5.83[I], P. 5-431.

Under the above rule the tenant runs arisk in deciding whether or not to remove property that may be trade
fixtures. If he removes the property, it will be treated as personalty and he will not be compensated for aloss
of value. If he leaves the property behind, he risks the chance it will be found personalty with no right to
compensation.



Schnaible stated in his affidavit in support of his motion to resist partial summary judgment, that Highway
Department personnel informed him his equipment was personal property for which he would receive no
compensation if it was left in the condemned premises. Courts have held that when a tenant removes his
fixtures from the condemned premises because of the practical compulsion of the condemnor in taking the
position it will not pay the condemnee for them, there has been no election and the condemnee is entitled to
receive compensation for any loss in value. 29A C.J.S., Eminent Domain, 8 175(2). See aso, City of Buffalo
v. Micheal, 16 N.Y.2d 88, 262 N.Y.S.2d 441, 209 N.E.2d 776 (1965); Nichols on Eminent Domain, § 5-
83[1], p. 5-431.

The Highway Commissioner argued the above rule is not applicable because Schnaible was represented by
counsel at al stages of the condemnation. It asserted that because Schnaible had counsel, he cannot state he
relied on the advice of Highway Department personnel who are not attorneys. The Commissioner's
argument is unpersuasive. Even for a period of time after the dry cleaning equipment was removed, the
position of the Highway Department was that the dry cleaning equipment was not compensable. The
Commissioner only later conceded that had the equipment remained on the premises, it would have been
deemed trade fixtures for which Schnaible would have been entitled to compensation.

The government's interest in an eminent domain action isto provide the condemnee with just compensation
for property taken or damaged, neither more nor less. United States v. Certain Property, Etc., 306 F.2d 439
(2d Cir. 1962). When a government becomes over-zealous in its protection of government funds, it uses the
constitution, and statutes of this state as a weapon to exact a sacrifice from the very persons whose rights
those laws were intended to protect. The nature of the property and the ability to useit at Another location
puts this property in a unique situation. Under these circumstances and especially where the issue of
compensation was an open question we will not allow the government to rely on the fact a property owner
was represented by counsel to extinguish its duties in providing the condemnee with just compensation.

The determination of whether or not items are trade fixtures is a question of law based upon the facts as they
existed as the time of the condemnation. City of Fenton v. Lutz, 73 Mich.App. 117, 250 N.W.2d 579 (1977);
Rose v. State, supra; Gurwitz v. State, supra; 29A C.J.S., Eminent Domain, § 175(1). Unlike the
constitutions of many eastern states, including that of New Y ork, our constitution provides a property owner
shall receive just compensation for property "taken or damaged,” not just for property "taken." N.D. Const. 8
14. Generdly, if the tenant, as aresult of a condemnation, removes the trade fixtures in which he has a
compensable interest the condemnor technically has not taken the property (trade fixtures) and the tenant
would not be entitled to compensation on the basis that there was no taking, but such removal does not
necessarily mean the fixtures have not been damaged as a result of the condemnation for which the tenant
should receive compensation in accordance with our constitutional provision.

If atenant had a compensable interest in items of property at the time of the condemnation, and if those
items of property were damaged as a result of the condemnation, the tenant should not be denied
compensation for those damages simply because he removed the property from the condemned premises.
Hislossis no less because he chooses to remove the property.

[275 N.W.2d 866]

Thereisno logical reason to penalize a condemnee because he chooses to salvage items of property at his
own expense rather than leave it behind to become the condemnor's economic burden to remove. Asa
practical matter, fixtures left behind are generally of little value to the condemnor and are frequently an
expense. Itisnot only illogical but uneconomical to compel a condemnor to assume the expense of



disposing of items of property in a situation where the condemnee is willing to undertake the burden, See,
Housing Authority of the Borough of Clementon v. Myers, 115 N.J.Super. 467, 280 A.2d 216 (1971).

In deciding if a condemnee is entitled to compensation for damaged fixtures which are removed, the election
of whether or not such fixtures will be removed is not solely that of the condemnee. If the condemnor is
willing to pay for the value of the fixturesin place rather than their decreased value as a result of removal,
the election of whether or not the property will be removed may become that of the condemnor by including
such items in the condemnation order. Certainly, the condemnor should not be required to pay more for
damages as the result of condemnation and removal than the value of the property in place. This court
discussed the matter of compensation for damages to fixtures in Gussner v. Mandan Creamery & Produce
Co., 78 N.D. 594, 51 N.W.2d 352 (1952). We stated in that case, at page 359:

"We do not believe it isincumbent upon or even proper for this court to decide that where
fixtures have been wrongfully removed or destroyed, either one method or the other shall
aways be used in determining the amount of detriment suffered. The true rule should be that the
method best suited for measuring the loss in the particular circumstances of the case should be
the one to be used. [Citations omitted.]"

We point out, however, that as a general rule the measure of damages for trade fixtures which can be
removed without substantial injury to the freehold and to which the tenant has aright of removal, isthe
difference in value between the trade fixtures in place and their salvage value as severed. This test does not
indicate the items can only be used for scrap purposes, but rather takes into account the value of the property
in a definable secondhand market for such used equipment. See, Rose v. State, supra; Nichols on Eminent
Domain, 8 13.121[2], p. 13-54. Aswas stated by the Second Circuit Court of Appealsin United Statesv.
Certain Property, Etc., supra, at page 453:

"The court should not be concerned that valuation on this basis may produce a figure larger than
what might be paid for the building, with al the fixtures in place, by a single purchaser who
might not be interested in many of them; each owner, landlord or tenant, is entitled to the value
of what the Government took from him." We next reach the issue of whether or not Schnaible's
acceptance of arelocation payment under § 54-01.1-03, NDCC, waived hisright to
compensation in an eminent domain proceeding. Section 54-01.1-03, NDCC, provides:

"1. If an agency acquires real property for public use, it shall make fair and reasonable
relocation payments to displaced persons and businesses as required by this chapter for:

a. Actual, reasonable expenses in moving himself, his family, business, farm operation, or other
personal property;

b. Actual direct losses of tangible persona property as aresult of moving or discontinuing a
business or farm operation, but not to exceed an amount equal to the reasonable expenses that
would have been required to relocate such property, as determined by the agency; and

c. Actual, reasonable expenses in searching for a replacement business or farm.

"2. Any displaced person eligible for payments under subsection 1 of this section who is
displaced from a dwelling and who elects to accept
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the payments authorized by this subsection in lieu of the payments authorized by subsection 1
of this section may receive a moving expense allowance, determined according to a schedule
established by the agency, not to exceed three hundred dollars, and a dislocation allowance of
two hundred dollars.

"3. Any displaced person eligible for payments under subsection 2 2 of this section, who is
displaced from his place of business or from his farm operation and who elects to accept the
payment authorized by this subsection in lieu of the payment authorized by subsection 1 of this
section, may receive afixed payment in an amount equal to the average annual net earnings of
the business or farm operation, except that such payment shall not be less than two thousand
five hundred dollars, nor more than ten thousand dollars. In the case of a business, no payment
shall be made under this subsection unless the agency is satisfied that the business:

a. Cannot be relocated without a substantial loss of its existing patronage; and

b. Isnot apart of acommercia enterprise having at least one other establishment not being
acquired by the agency, which is engaged in the same or similar business.

For purposes of this subsection, the term ‘average annual net earnings means one-half of any

net earnings of the business or farm operation before federal and state income taxes during the
two taxable years immediately preceding the taxable year in which the business or farm
operation moves from the real property acquired for such project, or during such other period as
the agency determines to be more equitable for establishing such earnings, and includes any
compensation paid by the business or farm operation to the owner, his spouse, or his dependents
during such period.”

The North Dakota Highway Commissioner contended the allowance of compensation to Schnaiblein
eminent domain proceedings, and under § 54-01.1-03, NDCC, is double compensation for the same injury.
We agree with the Highway Commissioner that Schnaible is not entitled to double compensation for the
same taking or damage, however, we do not agree the compensation Schnaibleis entitled to under § 54-
01.1-03 isfor the same damage he seeks compensation for in eminent domain proceedings.

The compensation Schnaible is entitled to in eminent domain proceedingsis for damages suffered to his
property as aresult of the condemnation; i.e., the difference in its value in place and as severed from the
realty. Although thereis
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authority to the contrary, the cost of removing fixturesis not a separate element of damages a property
owner is entitled to in an eminent domain proceeding. Dyer v. Commonwealth, 396 Pa. 524, 152 A.2d 760
(1959); City of Algonac v. Robbins, supra. But see, Nichols on Eminent Domain, 8 13.13, p. 13-59 and §
14.2471[ 2], p. 14-312. Although removal costs may well be an element affecting the value of severed
fixtures, Dyer v Commonwealth, supra, to allow such costsis not justified as removal of property is neither
an element of taking or damaging such property and a verdict allowing for such costs would necessarily be
based upon conjecture and speculation as one tenant might relocate its property within afew feet while
another might move his property a distance of miles. Springfield Southwestern Ry. Co. v. Schweitzer, 173
Mo.App. 650, 158 SW. 1058 (1913); Nichols on Eminent Domain, 14.2471[2], p. 14-308. Thus the amount
of removal costs are based upon the whim of the individual owner rather than damages suffered to the

property.




Section 54-01.1-03, NDCC, however, provides for compensation for relocation costs, or paymentsin lieu
thereof, and appears to be intended to protect the economic position of the condemnee by making it possible
for him to relocate his business el sewhere with the least burden possible, or receive compensation where
relocation isimpossible. Where compensation has been received for property damaged, the statute does not
prohibit compensation for the relocation of the same property.

There may be instances in which an economic loss could conceivably be compensable under both § 14, N.D.
Const., and chapter 54-01.1; it does not necessarily follow that compensation under one excludes
compensation under the other. Where compensation under Ch. 54-01.1 arises from the same injury for
which compensation was awarded under § 14, N.D.Const., however, the property owner is not entitled to be
doubly compensated through a payment under the statute. But where the basis for compensation arises from
adifferent injury or theory, the property owner is not precluded from seeking compensation under both § 14,
N.D.Const., and Ch. 54-01.1.

In this case, the compensation Schnaible was entitled to in eminent domain proceedings arose as the result
of adifferent economic loss than that for which he was awarded the "in lieu" of relocation payment. Had
Schnaible elected to remove his trade fixtures but had been unable to prove a difference in the value of the
fixturesin place and severed, he would still be entitled to compensation for the removal of the fixtures even
though he would not have received compensation in condemnation as there were no damages to the fixtures.
In fact, where the trade fixtures are readily removed and saleable, thiswill be the usual situation. We can
find no basis for adistinction in awarding or denying benefits under 5 54-01.1-03, NDCC, on the premises
of whether or not the property to be removed was damaged.

Subsection 3 of § 54-01.1-03 isreferred to as an "in lieu" section as it provides for paymentsin lieu of the
actual cost of relocation. Before payments can be made under this section the agency must be satisfied the
business cannot be relocated without a substantial 1oss of patrons. The North Dakota Highway
Commissioner apparently made that determination when he awarded Schnaible payments under § 54-01.1-
03(3). Such a determination does not necessarily mean the property itself can't be removed by the property
owner or that he can't receive compensation for damages arising as aresult of removal. It simply means the
business can't be relocated profitably. To conclude that a property owner cannot remove his property after
accepting an in lieu payment under subsection 3 of § 54-01.1-03 would result in an effective taking of the
property which is not permissible without paying for such property and which was not done in this case as
the property was not included in the condemnation order.

Schnaible was entitled in the eminent domain action to the difference in the value of hisfixturesin place and
as severed. He was also entitled to payment under 8 54-01.1-03 for the removal of those same fixtures. He
did not waive his entitlement to compensation under 8 14, N.D. Const., because of his acceptance of
payment under 8 54-01.1-03, as the compensation under the latter was for a separate and distinct economic
loss.

On the basis of the Highway Department's misinterpretation of the compensability of Schnaible's dry
cleaning equipment, the obvious damages arising as the result of the condemnation and prior changein
zoning and building codes, that compensability is determined at the time of condemnation and that
acceptance of an "in lieu" of relocation payment does not waive entitlement to compensation for damagesin
an eminent domain action, the partial summary judgment against Schnaible was improper.

Reversed and remanded for atrial on the issue of damages suffered to Schnaible's trade fixtures.

Paul M. Sand



Ralph J. Erickstad, C.J.
William L. Paulson
Vernon R. Pederson
Gerald W. VandeWalle

Footnotes:

1. We point out § 14 of the North Dakota Constitution which provides "[p]rivate property shall not be taken
or damaged for public use without just compensation having been first made does not distinguish between
real and personal property. Also, 8 1-01-49, NDCC, defines property as including both real and personal
property. Although we can find little reason to deprive a property owner of compensation for personal
property damaged as the result of a condemnation action, we decline to decide the issue until it is properly
before us and adequately briefed by both parties. See, Stroh v. Alaska State Housing Authority, 459 P.2d
480 (Alas. 1969); City of Algonac v. Robbins, 69 Mich 245 N.W.2d 69 (1968); Forst v. Sioux City, 209
N.W.2d 5 (lowa 1973).

Exclusion of personal property in some jurisdictions as compensable property in eminent domain
proceedings most likely rests at |least partially on the ease with which personalty can be moved or removed
from the condemned premises.

2. The reference to subsection 2 in subsection 3 is erroneous as the reference should be to subsection 1. The
erroneous reference would provide in lieu payments under subsection 3 only where a person is displaced
from his dwelling, and his business, and aso meets the requirement of subsection 1. Clearly this was not
what the Legidature intended, but rather that a person who is eligible for relocation expenses under
subsection 1 and is displaced from his place of business may accept payment under subsection 3 in lieu of
payment under subsection 1.

That the reference is misplaced is aso obvious from the legislative intent. The bill analysisfor H.B. 1037
and the minutes of the Judiciary Committee in considering the same bill, 8 January 1973, state United States
Public Law 91-646 served as the basis for H.B. 1037 which is now Chapter 54-01.1, NDCC. Subsection (C)
of Public Law 91-646, Title 11, 8 202, January 2, 1971, 84 Stat. 1895, isfound at 42 U.S.C.A. § 4622 and is
nearly identical to 8 54-01.1-03, NDCC. The error appears to be the result of an altered numbering system in
the state statute from that of the federal statute from which it was taken. As was stated by this court in
syllabus 7 of City of Dickinson v Thress, 69 N.D. 748, 290 N.W. 653 (1940):

"Whereit is manifest upon the face of a statute that an error has been mad& in words,,
numbers,, grammar or punctuation, the court, in construing and applying the statute, will correct
the error in order that the intention of the L egislature as gathered from the entire act may be
given effect.”

Accordingly, we construe the reference to subsection 2 in subsection 3 should be to subsection 1. See also,
State v. Rudolph, 260 N.W.2d 13 (N.D. 1977).




